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THE TEXT YOU ARE VIEWNG | S A COVPUTER- GENERATED OR RETYPED VERSI ON OF A
PAPER PHOTOCOPY OF THE ORI G NAL. ALTHOUGH CONSI DERABLE EFFORT HAS BEEN
EXPENDED TO QUALI TY ASSURE THE CONVERSI ON, |IT MAY CONTAI N TYPOGRAPHI CAL
ERRORS. TO OBTAIN A LEGAL COPY OF THE ORI G NAL DOCUMENT, AS IT
CURRENTLY EXI STS, THE READER SHOULD CONTACT THE OFFI CE THAT ORI G NATED
THE CORRESPONDENCE OR PROVI DED THE RESPONSE.

UNI TED STATES ENVI RONMVENTAL PROTECTI ON AGENCY
WASHI NGTON, D.C. 20460
MVEMORANDUM
SUBJECT: Interim Policy on Stack Hei ght Regulatory Actions
FROM J. Craig Potter

Assi st ant Admi ni strator
for Air and Radiati on (ANR-443)

TO Director, Air Managenent Division
Regions I, 111, IX
Director, Air and Waste Managenment Divi sion
Regi on |1

Director, Air, Pesticides, and Toxi cs Managenent Division
Regions 1V, VI
Director, Air and Radi ation Division

Regi on V
Director, Air and Toxics Division
Regions VII, VIIl, X

On January 22, 1988, the U S. Court of Appeals for the District of
Col unbi a issued its decision in NRDC v. Thomas, 838 F.2d 1224 (D.C. GCir.
1988), regarding the Environmental Protection Agency's (EPA' s) stack height
regul ati ons published on July 8, 1985 (50 FR 27892). Subsequent petitions
for rehearing were denied. Although the court upheld nost provisions of the
rul es, three portions were remanded to EPA for review

1. Grandfathering pre-QOctober 11, 1983 within-formula stack hei ght
increases fromdenonstration requirenents [40 CFR 51. 100(kk)(2)];

2. Dispersion credit for sources originally designed and constructed
with nmerged or nultiflue stacks [40 CFR 51.100(hh)(2)(ii)(A)]; and

3. Gandfathering of pre-1979 use of the refined H+ 1.5L formula [40
CFR 51.100(ii)(2)].

A nunber of pending State inplementation plan (SIP) and ot her
rul emaki ng actions may be affected by this decision in advance of EPA's
pronul gation of further revisions of the stack height regulations. This
i ncludes not only rul emaki ng packages devel oped to respond to the 1985 stack
hei ght regul ations, but also such actions as issuance of new source review
(NSR) and prevention of significant deterioration (PSD) permts, permt
nodi fi cations, SIP revisions

2

dealing with specific source emssion lintations, and redesignation under
section 107 of the Cean Air Act. Consequently, until resolution of
litigation and conpletion of any rul emaking activity to respond to the court
decision, the following policy will be applied.

In general, actions to approve States' rules may proceed provided
appropriate caveat |anguage is inserted which notes that the action is
potentially subject to review and nodification as a result of the recent
court decision. Actions addressing State permtting authority should
require States to provide notice that permts are subject to review and
nodification if sources are later found to be affected by revisions to stack
hei ght regul ations. Where States currently have the authority to issue
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pernmits under fully-approved or del egated NSR and PSD progranms, any permts
Issued prior to EPA's pronul gation of revised stack height regul ations

shoul d provide notice as descri bed above that they may be subject to review
and nodification. Regional Ofice staff are requested to contact their
State officials and notify them accordingly. Where EPA has retained
authority to issue permts, it should also insert appropriate cautionary

| anguage in the permt.

The EPA will try to avoid taking source-specific actions that may need
to be retracted later. Such actions may include certain em ssion
limtations and good engi neering practice denpnstrations which reflect
di spersion credit affected by the remand. The EPA may approve these State
submittals on a case-by-case basis, with the explicit caution that they and
the sources affected by them may need to be evaluated for conpliance with
any later revisions to the stack height regulations, as a result of the
litigation. The EPA will continue to process, under normal procedures, any
sour ce-specific actions which do not involve the remanded provi sions.

Requests for redesignation of areas fromnonattainment to attai nment
which are affected by any of the remanded provisions of the stack height
regul ations will be put on hold until EPA has conpleted any rul enaki ng
necessary to conply with the court's remand. This is due to the issue of
whet her EPA has authority to unilaterally change attai nnent designations.

During this interimperiod, the Regional Ofice staff should review
with their States all regulatory actions involving dispersion credit: and
identify those actions or sources affected by the remanded provisions. The
Regi on should consult with their States on appropriate action for all such
packages, consistent with this policy.

If you have any questions regarding the application of this policy,
pl ease contact Doug Grano at FTS 629-0870 or Janet Metsa at FTS 629-5313.

cc: D day
A. Eckert
J. Emi son
D. Gano
J. Metsa

Attachnment B

The follow ng boilerplate, or variations tailored to suit particular
situations, should be used in rul emaking actions affected by the stack
hei ght remand.

Ceneral Addition

"The EPA's stack height regul ations were challenged in NRDC v. Thomas,
838 F.2d 1224 (D.C. Cir. 1988). On January 22, 1988, the U. S. Court of
Appeals for the D.C. Circuit issued its decision affirmng the regul ations
in large part, but remanding three provisions to the EPA for
reconsideration. These are:

1. Grandf at hering pre-Cctober 11, 1983 within-fornula stack hei ght
increases fromdenonstration requirenents [40 CFR 51. 100(kk)(2)];

2. Di spersion credit for sources originally designed and constructed
with nmerged or nultiflue stacks [40 CFR 51.100(hh)(2)(ii)(A)]; and

3. G andf at hering pre-1979 use of the refined H+ 1.5L fornula [40
CFR 51.100(ii)(2)]."

Addi tion for Stack Hei ghts-Rul es Packages

"Al t hough the EPA generally approves [State's] stack height rules on
the grounds that they satisfy 40 CFR Part 51, the EPA al so provides notice
that this action may be subject to nodification when EPA conpl etes
rul emaking to respond to the decision in NRDC v. Thonmas, 838 F.2d 1224 (D.C.
Cir. 1988). |If the EPA's response to the NRDC remand nodifies the July 8,
1985 regul ations, the EPA will notify the State of [__] that its rules nust
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be changed to conport with the EPA's nodified requirements. This may result
in revised emssion limtations or may affect other actions taken by [State]
and source owners or operators.

Addi tions for Stack Negative Decl aration Packages

"The EPA is not acting on sources (identified in table formor by
asterisk) because they currently receive credit under one of the provisions
remanded to the EPA in NRDC v. Thomaes, 838 F.2d 1224 (D.C. Cir 1988). The
[State] and EPA will review these sources for conpliance with any revised
requi rements when the EPA conpl etes rul emaking to respond to the NRDC
remand. "

2

Addi tions for Stack Height Emission Linmtation Changes or
Good Engi neering Practice Denpbnstration

The QAQPS and OGC wi Il provide | anguage on a case-by-case basi s when
the EPA is acting on a source-specific package which is affected by the
remand.

Language for Proposed NSR and PSD SI P Approval s

"Under this program [State] will be issuing permts and establishing
emi ssion limtations that may be affected by the court-ordered
reconsi deration of the stack height regul ations promul gated on July 8, 1985
(SO FR 27892). For this reason, EPA requires that the State include the
following caveat in all potentially affected permt approvals until the EPA
conpletes its reconsideration of remanded portions of the regul ations and
pronul gat es any necessary revi sions:

"In approving this permt, [nanme of agency] has determ ned that the
application conplies with the applicable provisions of the stack hei ght
regul ati ons as revised by EPA on July 8, 1985 (50 FR 27892]. Portions
of the regul ati ons have been renmanded by a panel of the U S. Court of
Appeals for the D.C. Circuit in NRDC v. Thormas, 838 F.2d 1224 (D.C.
Cir. 1988). Consequently, this pernmt nmay be subject to nodification
if and when EPA revises the regulation in response to the court
decision. This may result in revised emssion limtations or may

af fect other actions taken by the source owners or operators.'

[State] must meke an enforceable commitment to include this caveat in
all affected permits before the EPA can take final action approving the [NSR
or PSD] program”

Language for Final NSR and PSD SIP Approval s

"Under this program [State] will be issuing permts and establishing
emi ssion limtations that may be affected by the court-ordered
reconsi deration of the stack height regul ati ons promul gated on July 8, 1985
(50 FR 27892). For this reason, the EPA has required that the State include
the follow ng caveat in all potentially affected permt approvals until the
EPA conpl etes its reconsideration of remanded portions of the regul ations
and promul gates any necessary revisions:

"In approving this permt, [nanme of agency] has determ ned that the
application conplies with the applicable provisions of the stack hei ght
regul ati ons as revised by the EPA on July 8, 1985 (50 FR 27892).
Portions of the regul ati ons have been remanded by a panel of the U S.
Court of Appeals for the D.C. Circuit in NRDC v. Thomas, 838 F.2d 1224
(D.C. Cir. 1988). Consequently, this permt may be subject to

nodi fication if and when the EPA revises the regulations in

3
response to the court decision. This may result in revised em ssion
limtations or may affect other actions taken by the source owners or
operators.

[State] has made an enforceable commitment to include this caveat in
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all affected permts by letter dated [ ]. This commitnent |Is being
incorporated into the Code of Federal Regulations for the State of [ ] as
part of EPA's approval action.”

See Attachnent D for sanple CFR amendnent.

The Regional Ofices are requested to contact those States that
currently have permtting authority and request that they include simlar
I anguage in any pernmits issued until EPA has conpleted its reconsideration
of the stack height regul ations and has pronul gated any necessary revisions.

Attachnment C

State AQVD Description Di sposition
AZ/ CAI NV 3059 Pronul gati on of Stack Hei ght Regs. HQ
AZ| CAI NV 3210 App. and Disapp. of Stack Hei ght Req. RO
SC 3243 Negative Decl aration RO
VS 3330 M ssi ssi ppi's Negative Declaration RO
NJ/ NY/ VI 3418 St ack Hei ght Revi si ons RO
WA 3480 St ack Hei ght Rul es HQ
MD 3543 Negative Decl aration RO
AR 3548 St ack Hei ght Rul es HQ
oH 3570 St ack Hei ght Regul ati ons HQ
TX 3572 St ack Hei ght Regul ati ons HQ
LA 3592 Revi sions to Stack Height Rules HQ
DE 3600 St ack Hei ght Regul ations HQ
oH 3334 Redesi gnation of Galia County to Hol d
Att ai nment

SD 3618 Admi ni strative Rules RO
CO 3623 Negative Decl aration RO



